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®ntteb States Court of appeals 

‘ DISTRICT OP COLUMBIA 

, I 

No. 9171 

James G. Raley, and Thomas E. Raley, trading as 
Rate ’s Food Store, appellants 

v$. 

Paul A. Porter, Administrator for the Office of 
Price Administration, appellee 


appeal from the district court of theunited states 
for THE DISTRICT of COLUMBIA 


APPELLEE'S BRIEF 


JUBISDICTIOH 

Jurisdiction of the District Court was invoked 
under Section 205 (p) of the Emergency Price Con¬ 
trol Act of 1942 (Act of January 30,1942, 56 Stat. 23, 
50 U. S. C. App. Supp. 33, Sec. 901 et seq.). Jurisf 
diction of this Court is invoked under Section 101 of 
Title 17 of the District of Columbia Code of 1940. 
The judgment appealed from was entered on No¬ 
vember 19, 1945. Notice of appeal was filed 
November 26, 1945. 
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STATUTE AND REGULATION INVOLVED 

1. The following sections of the Emergency Price 
Control Act as amended are pertinent: 

Section 202 (a). The Administrator is au¬ 
thorized to make such studies and investiga¬ 
tions, to conduct such hearings, and to obtain 
such information as he deems necessary or 
proper to assist him in prescribing any regula¬ 
tion or order under this Act, or in the adminis¬ 
tration and enforcement of this Act and regu¬ 
lations, orders, and price schedules thereunder. 

Section 202 (b). The Administrator is fur¬ 
ther authorized, by regulation or order, to re¬ 
quire any person who is engaged in the busi¬ 
ness of dealing with any commodity, or who 
rents or offers for rent or acts as broker or 
agent for the rental of any housing accommoda¬ 
tions, to furnish any such information under 
oath or affirmation or otherwise, to make and 
keep records and other documents, and to make 
reports, and he may require any such person 
to permit the inspection and copying of records 
and other documents, the inspection of inven¬ 
tories, and the inspection of defense-area hous¬ 
ing accommodations. The Administrator may 
administer oaths and affirmations and may, 
whenever necessary, by subpena require any 
such person to appear and testify or to appear 
and produce documents, or both, at any desig¬ 
nated place. 

Section 202 (c). For the purpose of obtain¬ 
ing any information under subsection (a), the 
Administrator may by subpena require any 
other person to appear and testify or to appear 
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and produce documents, or both, at any desig¬ 
nated place. 

Section 202 (d). The production of a per¬ 
son’s documents at any place other than his j 
place of business shall not be required under 
this section in any case in which, prior to the 
return date' specified in the subpena issued with 
respect thereto, such person either has fur¬ 
nished the Administrator with a copy of such 
documents (certified by such person under oath 
to be a true and correct copy), or has entered 
into a stipulation with the Administrator as to 
the information contained in such documents. 

Section 202 (e). In case of contumacy by, or 
refusal to obey a subpena served upon, any per- j 
son referred to in subsection (c), the district 
court for any district in which such person is j 
found or resides or transacts business, upon j 
application by the Administrator, shall have 
jurisdiction to issue an order requiring such 
person to appear and give testimony or to ap¬ 
pear and produce documents, or both; and any 
failure to -obey such order of the court may be 
punished by such court as a contempt thereof. 
The provisions of this subsection shall also 
apply to any person referred to in subsection 
(b), and shall be in addition to the provisions j 
of section 4 (a). 

Section 202 (f). Witnesses subpenaed under 
this section shall be paid the same fees and 
mileage as are paid witnesses in the district 

courts of the United States. 

Section 202 (g). No person shall be excused 
from complying with any requirements under 
this section because of his privilege against 

• . » 
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self-incrimination, but the immunity provisions 
of the Compulsory Testimony Act of February 
11, 1893 (U. S. C., 1934 edition, title 49, sec. 
46), shall apply with respect to any individual 
who specifically claims such privilege. 

Section 202 (h). The Administrator shall 
not publish or disclose any information ob¬ 
tained under this Act that such Administrator 
deems confidential or with reference to which 
a request for confidential treatment is made by 
the person furnishing such information, unless 
he determines that the withholding thereof is 
contrary to the interest of the national defense 
and security. 

Section 202 (i). Any person subpenaed 

under this section shall have the right to make 
a record of his testimony and to be represented 
by counsel. 

Section 201 (a). There is hereby created an 
Office of Price Administration, which shall be 
under the direction of a Price Administrator 
(referred to in this Act as the 44 Adminis¬ 
trator”). The Administrator shall be appointed 
by the President, by and with the advice and 
consent of the Senate, and shall receive com¬ 
pensation at the rate of $12,000 per annum. The 
A dminis trator may, subject to the civil-service 
laws, appoint such employees as he deems 
necessary in order to carry out his functions 
and duties under this Act, and shall fix 
their compensation in accordance with the 
Classification Act of 1923, as amended. The 
Administrator may utilize the services of Fed¬ 
eral, State, and local agencies and may utilize 
and establish such regional, local, or other agen- 
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cies and' utilize such voluntary and uncompen- 
sated services, as may from time to time be 
needed. * Attorneys appointed under this section 
may appear for and represent the Adminis¬ 
trator in any case in any court. In the ap¬ 
pointment, selection, classification, and promo¬ 
tion of officers and employees of the Office of 
Price Administration, no political test or quali¬ 
fication shall be permitted or given considera¬ 
tion, but all such appointments and promotions 
sha ll be given and made on the basis of merit 

• and efficiency. . , „ - ,, 

Section 201 (b). The principal office of the 

Administrator shall be in the District of Coluitt- 
bia, but he or any duly authorized representa¬ 
tive may exercise any or all of his powers in 

i ’ * * * 

any place. 

Section 201 (d). The Administrator may, 
from time to time, issue such regulations and 
orders as he may deem necessary or proper in 
order fo carry out the purposes and provisions 

of this Act. ! 

The provisions of Revised General Order 53 
asfollows (9 F. K. 5191, May 13,1944): j 

General Order 53 is amended and revised 
to read as follows: 

Pursuant to the authority conferred upon 
the Administrator by the Emergency Pnee 
Control Act of 1942, as amended, the following 

order is prescribed: . I - 

(a) Order delegating authority to sign a/jnd 
issue .subpoenas and inspection requirements in 
rent and price investigations. —In connection 
with any investigation related to the admims- 
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• li'.t • tration or enforcement of the Emergency Price 
! : . Control Act of 1942, as amended, or any regu- 

; - • lation or order issued thereunder, the several 

Regional Administrators and the several Dis¬ 
trict Directors of the Office of Price Adminis- 
tration are each authorized within their re¬ 
spective regions, or districts to sign and issue: 

(1) subpoenas requiring any persons to ap¬ 
pear and testify or to appear and produce 
documents, or both, at any designated place; 

(2) inspection requirements requiring any per¬ 
son who is engaged in the business of dealing 
with any commodity, or who rents or offers 
for rent or acts as broker or agent for the 
rental of any housing accommodations, to per¬ 
mit the inspection and copying of records and 
any other documents and to permit the inspec¬ 
tion of inventories or defense-rental area hous- 

i mg accommodations, or both. 

(b) The terms used herein shall have the 
same meaning as in the Emergency Price Con¬ 
trol Act. 

Issued and effective this 13th day of May 
1944. 

THE QUESTIONS FOB DECISION 

1. Does the Emergency Price Control Act of 1942 
authorize the delegation by the Price Administrator 
to District Directors, of the authority to sign and 
issue subpoenas for purposes of the investigative func¬ 
tions authorized by Section 202 of said Act? 

2. Does a subpoena issued pursuant to Section 202 
and calling for the production of the respondent 
grocery store’s 4 ‘books, records and sales slips show- 





ing sales of commodities subject to price control 
between January 1, 1945 and” August 2, 1945, violate 
the search and seizure provisions of the Fourth 
Amendment or the due process clause of the Fifth 

Amendment ? 

COUNTlSSTATEBOarT OF THE CASE 


This appeal is- from an order entered by Justice 
Sehweinhaut on November 19, 1945 (Joint App. 13> ; 

enforcing compliance with a subpoena duces tecum 
of the Office of Price Administration. 

Appellants are owners and operators of a re 
grocery store under the name of Raley’s Food Store 
at 2331 Calvert Street NW, Washington, D. C. Pur- j 
suant to the investigative authority of Section 202 
of the Emergency Price Control Act a subpoena of 
the Office of Price Administration was issued to and 
served upon appellants on August 2, 1945. The su 
poena was signed by Robert K. Thompson, the District 
Director of the Office of Price Administration (Jomt 
App. 5)- (Delegation to Regional Administrators 
and District Directors of the authority to sign and , 
issue subpoenas had been made by Revised General 
Order 53, supra, p. 5.) The subpoena requested the 
appellants to appear before F. L. Williamson, En- , 
forcemeat Attorney of the Office of Price Admimstra- | 
tion at 5601 Connecticut Avenue NW., Washington, 
D C, on August 6,1945,10:00 A. M., and to produce 
at that time and place, “all books, records, and sales 
slips showing sales of commodities subject to price j 
control between January 1, 1945, and the date of this 
subpoena [August 2, 1945] ” (Joint App. 5). 


I 


I 



s 


Appellants appeared, by counsel at the tinra *nd 
place specified but refused to produce the documents 
requested, asserting various arguments against com¬ 
pliance with the subpoena. Accordingly, as author¬ 
ized by Section 202 (e) of the Act, the Administrator 
applied to the District Court for an order enforcing 
compliance with the subpoenas. The application re¬ 
cited the foregoing facts; that the documents requested 
by the subpoena were, at the time of issuance thereof, 
deemed by the applicant to be relevant and material 
to the investigation; and that they were, on informa¬ 
tion and belief, in the possession and control of the 
appellants (Joint App. 2-4). 

The answer filed by appellants asserted that the sub¬ 
poena was invalid because it was signed and issued by 
the District Director rather than the Administrator, 
and because the breadth of the subpoena was such as 
to violate the search and seizure provisions of the 
Fourth Amendment and the due process clause of the 
Fifth Amendment (Joint App. 7-9). An affidavit by 
appellants asserted that their business could not be 
conducted if all the documents requested were turned 
over, because they were needed in the daily conduct of 
the business; that the subpoena was therefore arbi¬ 
trary, oppressive and' unconstitutional (Joint App. 
10 - 11 ). 

1 At the hearing before Judge Schweinhaut counsel for 
appellants suggested that if the Administrator gave the 
names of particular customer accounts, appellants 
would turn over those records. The Court then asked 
counsel for the Administrator: “Is your office in a 
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position to do ;any selection at all, Mr. Walker'? 
Counsel replied, in the negative and went on to say: 
“We have reason to believe there are sales that are in 
violation of the Act, and nnder those circumstances 
we are entitled to make an investigation, and we can’t 
possibly determine in advance to whom those sales j 
were made. If it would help counsel or help the re¬ 
spondents, we would be glad to go in and pick up in- j 
voices for just a week at a time, photostat them, and 
bring them back the next day. We will do anything 
to help, but we do insist on our rights to the records 

(Joint App. 12->13). I 

The Court entered an order on November 19, 1945,. 
ordering appellants to comply with the subpoena at 
10 o’clock A. on November 27, 1945 (Joint App. 
13-14). Subsequently an order was entered staying 
the order for compliance, pending final disposition of 

the appeal. 

isUMMARY OF ARGUMENT 

The language of Section 201 (a), (b), and (d) show 
the intent of Congress to permit the Price Administra¬ 
tor to delegate any of the functions given to him by the: 
Act. This is corroborated by the fact that all of the 
functions stated in the Act are described as powers 
of “the Administrator”; hence if Section-201 does not 
permit any delegation, then none of his functions can 
he delegated, an obviously absurd result. And there 
is no basis for reading into Section 201 or any otherr 
provisions, a permission for delegation of some func¬ 
tions but not others, with no indication of what the 
delegable functions are. At any rate the Senate Com- 
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mittee which reported out the price-control bill stated 
unequivocally that the Administrator may delegate 
“any of the powers given to him by the bill.” 
v Whenever the issue of delegation under the Act has 
been raised the courts have uniformly construed the 
Act to permit the delegation. Thus it has been held 
that the Administrator may delegate the function of 
instituting lawsuits and the function of establishing 
maximum prices and rents. These are functions at 
least as potent as that of issuing an administrative 
subpoena. Numerous cases under other statutes have 
also upheld delegation even without statutory author¬ 
ity, where there is a practical necessity for delegation 
(e. g., because of volume of work involved). There is 
an obvious necessity for delegation by the Price Ad¬ 
ministrator, who is in charge of what was described to 
the House Committee on Banking and Currency as 
“the largest governmental establishment in our his¬ 
tory, except for the armed forces themselves.” An¬ 
other consideration showing a legislative intent to 
permit delegation is the fact that even agencies of a 
nonemergency nature have been given authority by 
Congress to delegate the subpoena power as well as 
other important powers. 

The Act was administratively construed from the 
outset to permit the delegation of the power to issue 
subpoenas, to establish maximum prices and rents, 
and to perform other significant functions under the 
Act. Through publication of orders of delegation in 
the Federal Register and through testimony by various 
high officials of the ageney before more than one Con- 
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gressional committee, this construction was madj 

known to Congress. Congress then more than onoej 
reenacted the Act and appropriated funds for its adj 
ministration. ‘This should be regarded as legislative 
ratification of: the administrative construction. _ i 
The precedents relied on by appellants under the 
Pair Labor Standards Act have no application here, 
because the courts construed the pertinent language 
of that Act in- the light of other language in the same 
statute and m the light of the legislative history of 
that statute, to show that no delegation was intended. 
Other language of the Price Control Act, on the other 
hand, and its legislative history, affirmatively shows 

an intent to permit the delegation. 

The decisions of the Supreme Court and of this 
.Court show that there is no merit to appellants} 
further claim that an administrative subpoena such 
as the one in'the case at bar cannot be enforced with¬ 
out a showing of “probable cause.” Appellants’ ob¬ 
jections to the breadth of the subpoena are equally 
without foundation. Subpoenas calling for a far 
greater volume of information and covering a much 
longer period of time have been sustained by tlje 

courts. 

abgujeent 

w 

I. The Act authorized the Administrator’s delegation of au¬ 
thority to the District Director to sign and issue subpoenas 

The statutory laosaoze, as well as its legislaUje history, shows . clear 
intent to permit the delegation 

1. The issuance of a subpoena in the present case 
by the District Director of the Office of Priee Ad- 


I 


I 
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ration was pursuant to the Administrator’s 
order of delegation in Revised General Order 53 (see 
supra p. 5)—a delegation clearly contemplated by the 
Act, Provisions of the Act which bear most directly 
on the authority to make such delegation are as 


follows: 

Section 201 (a). * * ' * The Administra¬ 
tor may, subject to the civil service laws, ap¬ 
point such employees as he deems necessary in 
order to carry out his functions and duties 
under this act, and shall fix their compensation 
in accordance with the Classification Act of 
1923, as amended. The Administrator may 
utilize the services of federal, state, and local 
agencies and may utilize and establish such re¬ 
gional, local, or other agencies, and utilize sueh 
voluntary and uncompensated services, as may 
from time to time be needed. * * * 

(b) The principal office of the Administrator 
shall be in the District of Columbia, but he or 
any duly authorized representative may exercise 
any or all of his powers in any place . * * * 
[Italics added,] 


The italicized language makes the authority for 
delegation abundantly clear. But if any ambiguity 
lurks in these words, it is dispelled by the unequivocal 
legislative history. The Senate Committee on Bank¬ 
ing and Currency in reporting out the Price-Control 
B2I, described Section 201 (a) and (b) as follows 
(Sen. Rep. No. 931, 77th Cong., 2d Sess., pp. 20-21): 

Section 201 (a) authorizes the Administrator 
to hire such employees, utilize and to establish 
such regional, local, or other agencies, and to 
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accept such voluntary and uncompensated 
services as* he deems to he necessary. He may j 
perform his duties through such employees or 
agencies by delegating to them any of the 
powers given to him by the bill 

Section ,'201 (b) provides that the principal 
office of the Administrator shall be in the Dis¬ 
trict of Columbia but authorizes the Adminis¬ 
trator, or; any representative or other agency 
to whom he may delegate any or all of his 
powers, to exercise such powers in any 
place. * * * * [Italics added.] 1 

1 This legislative history would be relevant even if the statu¬ 
tory language unambiguously stated a meaning opposite to the 
one which we contend for above. Thus, as stated by Mr. | 
Justice Murphy in United States v. Dickerson, 310 U. S. 544, j 
562 60 S. Ct 1034f “It would be anomalous to close our minds 
to persuasive evidence of intention on the ground that reason¬ 
able men could not differ as to the meaning of the words. 
Legislative materials may be without probative value, or con¬ 
tradictory, or ambiguous, it is true, and in such case will not 
be permitted to control the customary meaning of words or over¬ 
come rules of syntax or construction found by experience to be 
workable; they ca p. scarcely be deemed to be incompetent or 
irrelevant. See Poston Sand <& Gravel Co. v. United States 
(278 U. S. 41), at' 48. The meaning to be ascribed to an Act 
of Congress can only be derived from a considered weighing 

of every aid to construction.” # . 

Again in United States v. American Trucking Association, 
310 U. S. 534, 543-44, 60 S. Ct. 1059, the Court observed: [ 

“There is of course no more persuasive evidence of the pur- | 
pose of a statute than the words by which the legislature 
undertook to give expression to its wishes. Often these words 
are sufficient in and of themselves to determine the purpose of 
the legislation. In such cases we have followed their plain , 
meaning. When that meaning has led to absurd or futile re¬ 
sults, however, this Court has looked beyond the words to the 
purpose of the Act Frequently, however, even when the plain 

68800S—46——3' 
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2. This clear intention is also corroborated by the 
general pattern of the statutory language: every func¬ 
tion of the Office of Price Administration referred to 
in the Act is referred to as a function of “the Admin¬ 
istrator.^ The latter phrase occurs in almost 100 
different contexts in the statute. It is used in con¬ 
nection with the least important as well as the most 
important of the functions set forth in the Act. Ob¬ 
viously it cannot be said that all of the duties men¬ 
tioned were intended by Congress to be performed 
personally by the Administrator or under his personal 
direction or after the exercise of his personal discre¬ 
tion. Since at least some functions, as Congress must 
have known, had to be delegated (e. g. inspections) y 
the reference to “the Administrator” in those connec¬ 
tions at least would have to be read to include the 
Administrator’s “duly authorized representative” 
(Section 201 (b)). And if that is the necessary 
meaning of (t the Administrator” in some connections 
it is also presumed to be its meaning in the other 
connections. Language used more than once in the 
same statute is presumed to be used in the same 
sense, and the clear meaning in one statutory context 

meaning did not produce absurd results but merely an unreason¬ 
able one plainly at variance with the policy of the legislation 
as a whole, this Court has followed that purpose rather than 
the literal words. When aid to construction of the meaning of 
words, as used in the statute is available, there certainly cm be 
no ‘rule of law’ which forbids its use, however clear the words 
may appear on ‘superficial examination.’ ” 

See also TJrtited States v. Rosenblum Trucking Lines , 315 U. S. 
50, 55, 62 S. a. 445. 
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will be ascribed to the same language in a more am¬ 
biguous context (United States v. Cooper Corpora- 
tion, 312 U. S. 600, 606-07, 61 S. Ct. 742 ; 50 Am. 
Jut. § 271). The contrary view would mean that none 
of the myriad duties given to the Administrator could 
be delegated—a result too preposterous to make the 
construction tfenable. The conclusion must'be that 
Congress, recognizing the tremendous burden devolv¬ 
ing upon the Office of Price Administration granted 
a broad freedom to delegate. It did this by setting 
forth all the functions of the agency as the function^ 
of “the Administrator” and coupling this with a broad 
authority in Section 201 for delegation by the Ad¬ 
ministrator, of any duties he found necessary to delej- 
gate, to any “duly authorized representative.” j 

3. In still another respect does the statutory lan¬ 
guage support; the authority to delegate: a broad rule- 
making power is granted in Section 201 (d) of the 
Act. .Section -201 is entitled “Administration.” 2 Sec¬ 
tion 201 (d) provides: “The Administrator may, from 
time to time, Issue such regulations and orders as lie 
may deem necessary or proper in order to carry out 
the purposes and provisions of this Act. Such a 
rule-making power has often been held to include a 
power of delegation. This Court so held in ruling 
that the Code" provisions (5 U. S. C. § 22) 5 giving the 

- I 

* This is in contrast to Section 2, entitled “Prices, Rents, aid 
Market and Renting Practices,” which contains the basic authority 
for establishment of maximum prices and rents generally. 

3 “The head of each department is authorized to prescribe regu¬ 
lations, not inconsistent with law, for the government of his de¬ 
partment, the conduct of its officers and clerks, the distribution 
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heads of departments the authority to make regula¬ 
tions for the government of their departments, au¬ 
thorized the Postmaster General to delegate the func¬ 
tions of holding hearings in fraud-order cases ( Plapao 
Laboratories, Inc., et al. v. Farley, 67 App. D. C. 304, 
92 F. 2d 228; Accord: Lewis Publishing Co. v. Wyman, 
152 Fed; 787 (C. C. Mo.) ). So, too, the delegation and 
shbdelegation of the President’s function of control¬ 
ling exports under Section 6 of the Act of July 2, 
1940, as amended (54 Stat. 714, 56 Stat. 463), was up¬ 
held, although the only source of authority was the 
provision authorizing him to prohibit or curtail ex¬ 
ports “ except under such rules and regulations as he 
shall prescribe” ( United States v. Bareno, 50 F. 
Supp. 520 (D. Md.) (Accord: United States v. <9 Auto¬ 
mobiles, 53 F. Supp. 775, 777 (S. D. Tex.)). Indeed 
the Code provision involved in the Plapao Labora¬ 
tories case was referred to by the Supreme Court in 
Cudahy Packing Co. v. Holland, 315 U. S. 357, 366, as 
a “general power of delegation.” Clearly then, Sec¬ 
tion 201 (d) (and particularly so when read in con¬ 
junction with Section 201 (a) and (b)) is a “general 
power of delegation.” 

! B. Judicial construction of the act supports the delegation 

i In numerous cases, important action taken by officials 
of the Office of Price Administration other than the Ad¬ 
ministrator, such as the issuance of an individual order 
by the Area Rent Director establishing or reducing a 


and performance of its business, and the custody, use, and preser¬ 
vation of the records, papers, and property appertaining to it.” 
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maximum rent has been applied without any question 
being raised as to the validity of the delegation. See e g. 
Bowles v. Willingham, 321 U. S. 503, 64 S. Ct.641. 
When the issue was raised in Bowles v. Gnffin, 151 D. 
2d 458 (C. C. A. 5) the Court specifically held that 
the delegation was authorized (p. 460). j 

The regulations and orders are those au¬ 
thorized 'in Section 2, and again more broadlyj 
in See. 201 (d): “The Administrator may, from 
timp to time, issue such regulations and orders 
as he may deem necessary or proper in order 
to carry out the purposes and provisions of 
this Act.” These sections speak of the Admin¬ 
istrator 'alone but manifestly one man, while he 
could make the general provisions usually rej 
ferred to as regulations, could not himself naakq 
all the determinations of more limited or indi+ 
vidual application which are usually spoken of 
as orders. Accordingly Section 201 ^(a) pro¬ 
vides: “The Administrator may * * * ap¬ 

point such employees as he deems necessary 
in order to carry out his functions and duties 
under this Act * * * and may utilize and 
establish such regional, local, or other agencies 
* * ** as may from time to time be needed. 
Section! 201 (b), after locating his principal 
office in;the District of Columbia declares: “but 
he or any duly authorized representative may 
exercise any or all of his powers in any placed’ 
[Italics, added.} The Administrator could ap¬ 
point d Rent Director for this Defense Area 


9 


I 

! 


i 
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\ % 

and authorize him to fix by orders maximum 

rents for the housing accommodations therein. * 
Cf. Shreveport Engraving Co. v. United States, 
5 Cir., 143 F. 2d 222. 

Again, in Bowles v. Dairymen’s League Cooperative 
Assoc., 61 F. Supp. 358, 359 (S. D. N. Y.) the Court 
observed: 

On August 9, 1943, the Price Administrator 
promulgated an amendment to MPR 280 which 
became Section 1351.817a of that regulation. 
By that amendment the Administrator dele¬ 
gated to every Regional Administrator power 
to establish maximum prices for the sale of 
fluid milk first physically received from pro¬ 
ducer by handlers at a receiving station or 
processing plant within the region of the Re¬ 
gional Administrator. Such delegation of au¬ 
thority was permitted by Sections 201 ( b ) and 
201 ( d ) of the Emergency Price Control Act, 50 
U. S. C. A. Appendix, § 921 (b, d). [Italics 
supplied.] 

Similarly, the delegation of the important function 
of instituting enforcement suits under the Act was 
held to be authorized by the Act in Bowles v. Wheeler, 
152 F. 2d 34 (C. C. A. 9) cert, denied 66 S. Ct. 265, 
where the Court said (pp. 38-39) : 

Appellee questions the authority of the Price 
Administrator to delegate the function of in¬ 
stituting treble-damage actions. Sec. 205 (e) 
of Emergency Price Control Act. The Act 
(Sec. 201 (a)) authorizes the appointment of 
employees “to carry out [the] functions and 
duties” of the Administrator. Other provisions 
of this Section empower his authorized repre- 



I 


19 I 

sentative* to exercise any or all of his powers 
in any ptece, and the Administrator is author¬ 
ised to issue such regulations and orders as he 
deems necessary to carry out the purposes and 
provisions of the Act. This language is suffi¬ 
cient to give the Administrator power to dele¬ 
gate the Suit-bringing function to any authorn 

^The*legislative history of the price control 
bill <>ives persuasive weight to this view. The 
Senate CoLuttee on Banking & Curre^h 
reporting out the Price Control Bill (1942) > 

describe! Section 201 (a) and <W 

(Sen. Rep. No. 931, 77th Cong., 2nd Sess., pp. 

20 ‘‘Section 201 (a) authorizes the Adminis¬ 
trator to hire such employees, utilize and tb 
establish such regional, local, or other agencies, 
and to -accept such voluntary and uncompen¬ 
sated services as he deems to be necessary. He 
may perform his duties through such employees 
or agencies by delegating to them any^of ih~ 
powers ‘given to him by the. bill. . i 

“Section 201 (b) provides that the 
office of the Administrator shall be in the Dis¬ 
trict of Columbia but authorizes the Adminis¬ 
trator or any representative or other agency 
to wham he may delegate any or all of his 
powers', to exercise such powers m any 
place. ■* * *” [Italics supplied.] 

Under the Price Control Act every adminis¬ 
trative function is referred to as a function 
of the Administrator. These functions a 
delegable and under Section 201 (a) of the 
Price Control Act the Administrator may ap¬ 
point !“such employees as he deems necessary 
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in order to carry out his functions and duties 
under this Act.” * * * In this connection it 

may be noted that authority to delegate powers 
has also been implied from statutory rule- 
making powers (see Section 201 (d) of the 
Price Control Act). Plapao 'Laboratories v. 

' Farley, 67 App. D. C. 304, 92 F. 2d 228, 229; 
Lewis Publishing Co. v. Wyman, C. C. 152 F. 
787; United States v. Bareno, D. C. 50 F. 
Supp. 520. 

In addition, in an unreported decision by Judge 
Swygert on motions to dismiss three enforcement suits 
because they involved, as the Court described it, the 
“subdelegation by the Administrator to the Regional 
Office of authority to issue a community price regula¬ 
tion/ 7 the Court overruled the motions, pointing out 
that “the language in * * * Section 201 (a) spe¬ 
cifically empowers the Administrator to appoint such 
employees as he deems necessary, who will have the 
right to carry out whatever functions and duties he 
specifies or delegates to them. I am not so sure that 
there would not be an implied authority, even over and 
above that, but I do not rest my decision on that; I 
think there is express authority” ( Bowles v. D. S. 
Ellis, Civil No. 614; Bowles v. Roy Kauffman, Civil 
No. 613; Bowles v. Ira Kauffman, Civil No. 615; D. Ct. 
N. D. Ind:, South Bend Div., Oct. 25, 1945). 

In another unreported decision overruling a motion 
to dismiss a treble-damage suit, Judge Leavy observed 
(Bowles v. James Henry Packing Co., W. D. Wash., 
N. Div., 1944, Civil No. 884) : 



* * * In reference to whether Mr. Bowles 
or whoever the individual that happened, to b©| 
Price A dminis trator at the moment might be, 
would personally have to pass upon and exer-j 
cise a discretion in the matter of instituting an 
action such as the instant case * * * if 

Congress intended the Act to be so limited, 
they would have written into it appropriate 
language, expressing such limitation. It is 
silent in that regard—if Congress had so in4 
tended they would have made of a highly 
emergent war measure that otherwise has defi¬ 
nite limitations as to its continuance and 
existence written into it, likewise this 
limitation. * * * 

The language that I have just quoted [Sec. 
201 (a)] though, makes it very clear to me 
that these employees, when once designated and 
once qualified and placed upon the federal pay¬ 
roll and given the responsibilities that go with 
the particular position to which they have been 
named, > can then do any of the things that the 
Administrator can do if he permits them, and 
we have a mass of regulatory law here that 
has been cited already indicating that in cases 
of this nature he does permit it. . I 

If a mistake were made or if foolish and ill- 
considered actions were being instituted to such 
a degree that they harassed and annoyed the 
citizen and destroyed his business and his 
reputation, then of course such cases would 
no t—assume the Administrator was so indiffer¬ 
ent as; to allow that to continue—such cases 
could not possibly be carried to a successful 
conclusion in court—in any court of the land, 
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because when the facts were once developed 
the action would be dismissed. I feel therefore 
that we, in passing upon the issues raised in the 
instant case, are not called upon to indulge in 
the presumption that there will be, or that 
there have been abuses. * * * 

Further emphasizing and perhaps elaborating 
on the language quoted from Section 201 (a), a 
reading of that whole section and certain parts 
of it, particularly, indicates so clearly what 
Congressional intent must have been. If you 
will note, subdivision (d) : 

“The Administrator may, from time to time, 
issue such regulations and orders as he may 
deem necessary or proper in order to carry out 
the purposes and provisions of this Act.” 

and I think as suggested in the argument, that 
these orders—and they are by the hundreds 
now, are made by civil service employees who 
have been appointed by the Administrator, and 
we know, as a matter of practical application, 
that the Administrator himself as an individual, 
cannot possibly either dictate or direct the 
orders, nor know the facts upon which they 
are all based, and doubtless in numerous of such 
orders some immediate subordinate or as¬ 
sistant administrator signed his name to 
them. * * * 

If I should place any other construction upon 
the Act, it would simply create a situation that 
would nullify the effective operation of a highly 
emergent statute that can exist only during 
the period of the emergency, and by its very 
terms is limited to such a period. 

Thus as to two of the most significant powers of the 
Administrator—the establishment of prices and the 



institution of lawsuits against suspected violators— 
it has been uniformly held that the Act permits dele¬ 
gation. The very fact that the issue of delegation of 
such functions!or of the subpoena function has been! 
raised so rarely, attests to a general acceptance of the 
authority for delegation. It can scarcely be argued, of j 
course, that th6 subpoena power is to be differentiated 
from these other two powers on the ground that it is 
more potent or, more capable of oppressive use. In the 
first place, as* already shown, no differentiation is 
made in the statute among the various powers, for' 
purposes of delegation. Secondly, the power to de-: 
termine the price at which a man can sell his mer¬ 
chandise or rent his housing accommodations, and the 
power to determine whether he shall be sued in court, 
are powers at least as potent as the power to issue a 
subpoena for purposes of investigating whether or not 
the price established has been violated and whether 
the suit should be instituted. The administrative in¬ 
vestigation which is instituted by the subpoena does 
not determine the respondent’s substantive rightSi. 
“Investigations are informal proceedings held to ob¬ 
tain information to govern future action and are not 
proceedings in which action is taken against anyone 
(.Bowles v. BcCer, 142 F. 2d 787, 788 (C. C. A. 7)). T<> 
enforce the subpoena the Administrator must apply 
to the Court; and for the imposition of sanctions based 
on information obtained through the subpoena, the 
Administrator again must apply to the Court (Secs. 
202 (e), 205, .(4 (a)). Surely an administrative sub¬ 
poena is not more “coercive” than the institution of 
a lawsuit, which may subject defendant to court sub- 
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poena, may compel attendance and testimony and pro¬ 
duction of documents, and may involve great expense 
to defendant, including possible injury to his credit. 

In short, no reason exists to doubt that the reason¬ 
ing of the cases cited above is applicable to the issue 
of delegation of the subpoena power. 4 

C. Other considerations show a legislative intent to permit the delegation 

1. The obvious necessity of delegation 

That Congress must have intended by the language 
of Section 201 to permit the delegation in 'question 
is made clear by, among other things, the paramount 
necessity of the delegation if the Office of Price Ad¬ 
ministration is to function effectively. It will be 
recalled that the Court in Bowles v. Griffin quoted 
supra, observed that “manifestly one man * * * 

could not himself make all the determinations of 
more limited or individual application”; and that the 
Court in Bowles v. James Henry Packing Co., supra, 
said: 

We know, as a matter of practical applica¬ 
tion, that the Administrator himself as an in¬ 
dividual cannot possibly either dictate or direct 

4 The case of Bowles v. Wheeler , supra , after distinguishing the 
case of Cudahy Packing Co. v. Holland , 315 U. S. 347 (discussed 
infra, p. 41) which had denied the authority of the Wages and 
Hours Administrator to delegate the subpena power, observed 
that “the suit-bringing function may well not be as oppressive as 
the power to issue a subpena which is not returnable before a 
judicial officer.” This rather uncertainly phrased dictum was 
simply added to the basic analysis, already quoted, of the Price 
Control Act which was itself sufficient to show that any of the . 
Administrator’s functions could be delegated. 
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the orders, nor know the facts upon which they 
are all based * * * If I should place any 

other construction upon the Act, it would 
simply-create a situation that would nullify 
the effective operation of a highly emergen^ 
statute that can exist only during the period 
of the- emergency, and by its very terms is 
limited, to such a period. j • 

The proposition requires no elaboration here thjt 
the Price Control Act is an emergency statute aimed 
at enforcement of the most comprehensive legal con¬ 
trols over the nation’s economic life ever attempted. 
Effective administration and enforcement is impos¬ 
sible without the ready availability of relevant infor¬ 
mation: information for the fashioning of the con¬ 
trols- information for their administration; informa¬ 
tion for their enforcement. Section 202 bestows a 
broad information-gathering or investigative power, 
including that of subpoena. To say that the Adminis¬ 
trator has to exercise his personal discretion every 
time the issuance of a subpoena is proposed for the 
gathering of information under Section 202 would be 

• “As stated by Administrator Bowles to* he 
on B ankin g and Currency in 1944 (Appendix, Part ni, SemKep. 
No. 922,78th Cong., 2d sess., p. 113): “Everyone will agrcethat the 
OPA has a big job. But one cannot fully realize how big that 
-job is Today we control upward of 8,000,000 prices and pur 

regulations reach into 3,000,000 business ^ bl ^^nen^> at ^ 
1 °1 of production and trade. There are 14,000,000 rented 
dwelling units occupied by 45,000,000 people covered by ourrent- 
4 -romiT fit ions * * * to carry the enormous responsi¬ 

bilities of the Office we have at this time a total of 161,000 workers 

* * * In the aggregate this organization constitutes the larges 

governmental establishment in our history, except for the armed 
forces themselves.” 
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to undermine the broad powers given in the other 
sections of the Act. Considering the relation of the 
investigation function to the enforcement function 
alone, it is significant that during the quarter April- 
June 1945 as shown in the 14th Quarterly Report of 
the Office of Price Administration, approximately 
300 lawsuits were instituted and over 750 investiga¬ 
tions were completed per working day. During this 
same three-month period, it is reported by the Admin¬ 
istrative Office of United States Courts, 6 the number 
of civil suits instituted by the Office of Price Admin¬ 
istration in the federal courts constituted about % of 
all of the civil suits filed. Such figures indicate the 
importance, in terms of the enforcement program, 
of administrative subpoenas. To read the statute as 
appellant attempts to read it would go a long way 
toward strangling an already imperfect enforcement 
of the Act. 

This necessity for a delegation authority has often 
been the basis of judicial sanctioning of such author¬ 
ity even where no statutory language evidencing an 
intent to permit delegation existed at all. Thus, in 
Lloyd Royal Beige Societe Anonyme v. Elting, 61 P. 
2d 745, 747 (C. C. A. 2d, 1932), cert den. 289 U. S. 
730, involving a section of the immigration law which 
authorized the immigration officer in charge of a port 
to inspect alien seamen on incoming vessels and to re¬ 
quire detention or deportation, the Court saw no ob- 

• Figures derived from Quarterly Report, Director of the Ad¬ 
ministrative Office of United States Courts for second and third 
quarter of fiscal year ending June 30,1945, and Annual Report for 
fiscal year 1945. 
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iection to the' officer’s “delegating his duties under 
this section,’’ since “the volume of busmess reqmry 
such delegation (The City of Harvard (D. C.), 52 h, 

2d 461).” Similarly, in an early case involving a stat¬ 
ute which prohibited advancing of public monies to 
disbursing officers except under special direction of 
the President, the Supreme Court held that delega¬ 
tion by the President to the Secretary of the Treasury 
was permissible since to require performance by the 
President would be “impracticable—nay impossi e^ 

(Williams v. - United States, 42 U. S. (1 ow.) > 

297,11 L. Ed. 135). L 

Again in Shreveport Engraving Co. v. United 

States, 143 E 2d 222, 226 (C. C. A. 5 1944), cert, derp 

65 S. Ct. 82,, although the Second War Powe Acjt 

contained provisions authorizing delegation by the 

President, the Court did not rest its decision merely, 

or even principally, on those provisions: 

But it is equally well established that a dele¬ 
gate may, without delegating, zeroise Ins au¬ 
thority through persons he appoints, Mechem, 
Yol l Sec. 304, or he may himself delegate his 
authority where he has either been given ex¬ 
press' authority to do so or where the authority 
to' delegate is implied from the nature 
of the agency. Mechem, Yol. 1, Sees, 
oleo-iq * * * “If the nature of the busi¬ 

ness,: the conduct of which is committed to an 
agent, is such that it must be contemplated by 
the principal that the authority conferred on 
the agent will be exercised through subagents, 
in to .gen. to delegate tot •ntotg' 
wm ;be implied.” 2 Am. Jur. Sec. 197, Re- 
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statement Agency, Sec. 80; 2 C. J. S. “Agency,” 
Sec. 136, p. 1359-60. * * * [The] ex¬ 
press provisions aside, we think it is too clear 
for debate that Congress, in conferring the 
powers in question did not expect or intend that 
the President should in person execute all of 
the tremendous powers and in person discharge 
all the vast duties imposed upon him, and that 
if there had been no express authority to act 
by deputies, that authority would have been 
implied. The long and unbroken history of our 
government presents not a few, but a multitude 
of, instances where powers, the nature of which 
are such that they are impossible .of personal 
execution, have been delegated to an office or a 
department. In all of those cases, the estab¬ 
lished practice has been that the duties so dele¬ 
gated are performed by the many persons the 
delegate has selected to perform them. The 
Post Office Department is a notable instance of 
this kind. The large delegations and subdelega¬ 
tions made under the Selective Service Acts 
are also in point; as are cases dealing with the 
handling of, and taxes on, imports, The Brig 
Aurora, 11 IT. S. 382, 7 Cranch 382; Field v. 
Clark, 143 U. S. 649; Hampton v. United 
States, 276 U. S. 394; Butt field v. Stranahan, 
192 U. S. 470; the handling of alien property, 
Central Union Trust Company v. Garven, 254 
TJ. S. 553; United States v. Chemical Founda¬ 
tion, 272 TJ. S. at page 13; and the great body 
of current instances of which the books are full. 
In some of these cases the statute contained an 
express provision for delegation. In some it 
did not. [Italics added.] 
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Similarly, the reason why the Court in Umted States 
y. Bareno, 50 -F. Supp. 520, 527-28 (D. -Md.) was j 
willing to into extensive powers of subdelegation 
from the authority to make rules and regulations 

was: ' 

Heads* of government departments and 
boards must act, and presumably have been 
acting time out of mind, vicariously in the 
performance of their routine business. It is 
' impossible for them to do otherwise and dis¬ 
pose of -the large volume of work. But they 
still remain, as did the Vice President in the 
present -case, responsible for the acts of their 
subordinates. [Italics added.] 

As stated in Perkins v. Brown, 53 F. Supp. 176, 179 
(S. D. Ga.), where delegated authority for the sus¬ 
pension of allocations of gasoline was involved: 

Apart from statutory authority for delega¬ 
tion to-another by the named delegate, such, 
right may be implied because of the very neces¬ 
sities of the case (Williams v. United States, 
42 U. S. 290, 1 How. 290, 11 L. Ed. 135; May 
v United States, 8 Cir., 236 F. 495; United 
States v. Bareno, D. C. 50 F. Supp. 520). 
[Italics added.] 

Finally, this Court invoked a similar principle in 
Nolde <Sc Horst Co. v. Helvering, 74 App. D. C. 204j 
122 F. 2d 41, when it held that a statutory authority 
for delegation by the Commissioner of Internal Rev¬ 
enue was to Ipe construed to cover the determination 
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of claims filed in connection with A. A. A. processing 
taxes, in view of the volume of these claims (p. 44) : 

Provision has been made b.v statute for the 
employment of deputy commissioners and the 
Commission has been “authorized to assign to 
deputy commissioners such duties as he may 
prescribe.” The authority is general and there 
is nothing in Section 602 which indicates that 
the power there given to the Commissioner to 
determine claims shall not be included within 
his general authority to delegate functions to 
his deputies. This view is supported also by 
the administrative character of the determina¬ 
tion and by the fact that, in view of the volume 
of these claims, any other would impose upon 
the Commissioner a burden which it is unrea¬ 
sonable to suppose that Congress intended him 
to bear . [Italics supplied.] 

2. The permission granted even to nonemerge / ncy 
federal agencies to delegate the subpoena power and 
other important powers 

The conclusion that Congress intended to permit 
the Administrator to delegate the subpoena power is 
fortified by reference to the large number of non¬ 
emergency agencies which have been given this power. 
In other w’ords, since Congress deemed it necessary to 
permit (among other agencies, the head of the Vet¬ 
erans’ Administration (49 Stat. 2033, 38 U. S. C. 
§131) or the Railroad Retirement Board (52 Stat. 
1107, as amended, 45 U. S. C. §362 (a) (m)) or the 
Federal Power Commission (49 Stat. 857, 16 U. S. C. 
§ 825 f (b)) to delegate the subpoena power, all the 
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more so must It have intended to permit the Price 
Administrator to make the delegation. The fact that « 
different words’ are used to give the delegation au¬ 
thority in the Price Control Act of course does not , 
make the authority less effective. Difference in lan¬ 
guage, even within the same statute, does not neces¬ 
sarily indicate a difference in meamng (Co g 
Palmolive-Peef Co. v. United States, 320 U. S. , 
4281 Nor are the previous grants of authority fo 
delegation of the subpoena power uniform in language. 
For instance, in the case of the Veterans’ Administra¬ 
tion and Federal Power Commission, supra, the statu¬ 
tory section dealing with subpoenas provides that they 
may be issued by the Administrator, in the one case, 
and Commission in the other-^r by such employees 
as may be designated by the Administrator or Com¬ 
mission. But in the case of the Railroad Retirement 
Board, the se.etion dealing with subpoenas mentions; 
only the Board as having power to issue subpoenasr-; 
while a later section provides that any of the powers of 
the Board may be delegated, except for the P 0W 5. t0 ! 
prescribe rules and regulations. So, too, the Pnce 
Control Act'.mentions only the Administrator in 
Section 202, but provides in Section 201 for delegation 
of any of his functions. 

Moreover, Congress has permitted to be delegated 
many functions which impinge at least as directly 
upon a person’s substantive rights as the issuance 
of a subpoena, e. g. issuance of orders restricting t e 
use of allocated materials;’ issuance of orders sus- 

’ Shreveport Engraving Co. v. United States, 143 F. 2d 222 
(C. c. A. 5th) cert den., 65 S. Ct. 82. 
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pending allocations of materials; 8 review of an order 
denying an applicant admission to the United States ; 9 
issuance of a deportation warrant; 10 imposition of a 
fine on a steamship company for failure to detain an 
alien seaman as requested by the immigration in¬ 
spector; 11 inspection and ordering detention of alien 
seamen; 12 determining a claim filed in connection with 
A. A. A. processing taxes or with custom duties; 18 
determination of whether a fraud order under the 
postal laws should he issued; 14 deciding whether to 
approve disbarment of a patent attorney 15 deciding 
a proposed compromise of substantial claims by and 
against the United States Shipping Board; 16 the hold¬ 
ing of administrative hearings under the Packers and 

Stockyards Act, 17 under the Fair Labor Standards 

■ — • 

* LaPorte v. Bitker, 145 F. 2d 445 (C. C. A. 7th). 

9 Lew Shee v. Nagle, 22 F. 2d 107 (C. C. A. 9th); United States 
v. Kamuth, 31 F. 2d 1022 (C. C. A. 2d), cert, den., 280 U. S. 570. 

10 Werrman v. Perkins , 79 F. 2d 467 (C. C. A. 7th); Restivo v. 
Clark, 90 F. 2d 847 (C. C. A. 1st); United States ex rel. Petach v. 
Phelps, 40 F. 2d 500 (C. C. A. 2d). 

31 Lloyd Royal Beige Societe Anonyme v. Siting, 61 F. 2d 745 

(C. C. A. 2d), cert, den., 289 U. S. 730. » 

32 Id. 

™Nolde & Horst Co. v. Helvering, 122 F. 2d 41 (App. D. C.; 
ScMUito y. McCiwng, 51 Fed. 868 C. C. A. 6th). 

34 Crane et al. v. Nichols, 1F. 2d 33 (S. D. Tex.). 

35 Robertson v. United States ex rel. Baff , 285 Fed. 911 (App. 
D.C.). 

3 * In re Triangle Steamship Co., 3 F. 2d 894 (C. C. A. 2d), cert, 
den., 267 U. S. 597. 

37 United States v. Morgan, 298 U. S. 468,481. 
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Act, 18 under the postal laws, 18 and under the Second 
War Powers!Act; 20 issuance of export regulations.1 


« 

D. The consistent administrative construction was made known to Congress, 
which subsequently reenacted the act and appropriated funds for its 

administration - j 

The issuance of Revised General Order 53 (9 F. R- 
5191) on May 13,1944, delegating the authority to sigh 
and issue subpoenas did not represent a change in the 
administrative construction of the statutory authority 
for delegation. On the contrary, the statute was con¬ 
strued from the outset to permit the delegation. The 
Act became : effective January 30, 1942. A memo¬ 
randum of March 26,1942, by Assistant General Coun¬ 
sel Nathanson to the top legal officials of the agency 
construed th'e Act to permit the delegation. 22 Other 
memoranda and staff instructions have been to the 
same effect.' Order 53 (8 F. R. 9037) was issued on 

is Southern Garment Manufacturers Assoc, v. Fleming, 122 F. 2d 

622 (App. D. 6.). I 

19 Plapao Laboratories , Inc. v. Farley , 67 App. D. C. 304, 92 jr. 
2d 228 • Lewis Publishing Co. v. Wyman, 152 Fed. 787 (C. C. Moi). 

*> LaPort v. Either, 145 F. 2d 445 (C. C. A. 7th). The Supreme 
Court in L. P. Steuart v. Bowles, 322 U. S. 398,64 S. Ct. 1097 also 
upheld a suspension order issued by subordinates of the Price. 
Administrator* The Court noted the delegation in its opinion, 

but did not discuss it. ^ __,L 

21 . United States v. Bareno , 50 F. Supp. 520 (D. Ct. D. Md.); 
United States V. <5 Automobiles, 53 F. Supp. 775,777 (S. D. Tex.). 

22 “The language and legislative history of our statute differ 
from the Fair Labor Standards Act language and history in¬ 
volved in the* Cudahy case ( Cudahy Packing Co. v. EoUand, 
315 U. S. 357) so markedly that I feel the Supreme Court would 
uphold a delegation by the Price Administrator to Regional 
Directors of ,the power to sign and issue subpoenas.* This 
memorandum is denominated Exhibit No. 581 in Hearings Be¬ 
fore the Special Committee to Investigate Executive Agencies, 
78th Cong., 2nd Sess., Part 3, June 22,1944, p. 2438. 
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June 29,1943, delegating the authority to Regional Ad¬ 
ministrators and District Directors to issue subpoenas 
which had been signed in blank by the Administrator, 2 * 
and on May 13, 1944, Revised Order 53 was issued 
which delegated the functions of signing and issuance 
of subpoenas under the Price Control Act to Regional 
Administrators and District Directors (see supra, 
p. 5). 24 

This history was summarized by Fleming James, 
Jr., then Director of the Litigation Division, Enforce¬ 
ment Department, Office of Price Administration, in 

23 The Order provided: “In connection with any investiga¬ 
tion related to the administration or enforcement of the Emer¬ 
gency Price Control Act of 1942 as amended, or any regulation 
or order issued thereunder, the several Regional Administrators 
and the several District Directors of the Office of Price Ad¬ 
ministration are each authorized within their respective Regions, 
or Districts, to (1) issue subpoenas, signed by the Administrator, 
requiring any person to appear and testify or to appear and 
produce documents, or both, at any designated place; (2) issue 
inspection requirements, signed by the Administrator, requiring 
any person who is engaged in the business of dealing with any 
commodity, or who rents or offers for rent or acts as broker 
or agent for the rental of any housing accommodations, to per¬ 
mit the inspection and copying of records and any other docu¬ 
ments and to permit the inspection of inventories or defense 
rental area housing accommodations, or both.” 

24 The failure to make full delegation before May 1944, clearly 
therefore did not rest upon a belief that such a delegation was 
unauthorized. Rather it represented a decision on the part of 
the agency to avoid where possible the consequences of delay 
of enforcement investigations and proceedings which protracted 
litigation of the delegation question might cause, during the 
critical period when the administrative and enforcement pro¬ 
cedures for inflation control were being established. As the 
burden upon the Administrator grew, further delegations were 
made. 
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his testimony before the Special Committee to Inves- j 
tigate Executive Agencies on June 22, 1944: ! 

Mr. James. The situation as it appeared to 
me at that time was this: The subpoenas were j 
being issued in blank, signed by the Administra- j 
tor, as iij> the practice in the district courts and 
in a great many of the administrative bodies. 
That was a burden. Furthermore it didn't put; 
the responsibility of signing on the person who 
ought to be the responsible person to make the 

decision. 

I felt that all that was being changed was a; 
matter of form and that there was actually a 
guaranty of greater rights, more real considera¬ 
tion to -the persons who would be subjected to 
subpoenas. * * * 

Well it is not, as I have said right along, 
entirely free from legal doubt now. But with 
the increasing administrative burden and the 
fact that the opinion had always been that it 
was legally justifiable, the decision finally got 
made and it was made, by the way, earlier than 
the time it came out. 25 [Italics supplied]. , 

Not only did the agency consistently construe the 
Act to permit the delegation but this construction was 
made known to Congress at least as early as May 13, 
1944, when Revised General Order 53 was published 
in the Federal Register, and June 22, 1944, when the 
testimony of : the Director of the Litigation Division 
was presented to a Congressional committee. Indeed, 

_ I 

23 Hearings Before the Special Committee to Investigate Ex¬ 
ecutive Agencies, 78th Cong., 2d sess., Part 3, pp. 2430, 2435, 
June 22,1944. , 


i 
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on April 17,1944 (when the practice pursuant to Gen¬ 
eral Order 53 was to have the Regional Administra¬ 
tors and District Directors exercise their discretion as 
to issuance of subpoenas which had been signed in 
blank by the Administrator) the Deputy Administra¬ 
tor for Enforcement testified before the Congressional 
Committee considering extension of the Act and called 
attention to the unusual decentralization of all the 
enforcement operations of the agency including the 
investigative operations (Hearings on Extension of 
the Emergency Price Control Act, before the House 
Committee on Banking and Currency, 78th Cong., 2d 
Sess., Yol. I, pp. 152-53) : 

Enforcement is decentralized. All the staff 
except the 64 attorneys in the Washington office 
work in the field offices. The national office is 
responsible primarily for three things. First, 
it establishes general enforcement policies, the 
basic policies that we follow. Second, it plans 
the specific enforcement programs that are nec¬ 
essary on a national basis. This third item 
listed there is a mistake. It is copied from 
here. The national office does not institute 
L litigation. That is done in the field offices. 

The third function that it performs is the 
general direction of enforcement operations, the 
general supervision, sparkplugging of opera¬ 
tions. 

Now, we have decentralized to a greater de¬ 
gree, our enforcement operations, than probably 
any other Federal agency with the exception 
perhaps of the Department of Justice and the 
United States attorneys. Each district office 



has authority to institute investigations of vio¬ 
lations, to discuss, settle, dismiss cases where no 
violations are found, and to institute litigation, i 
They, in other words, have full authority to 
carry out all the operations of the enforcement 
programs in the field. 

The regional offices come in between the na¬ 
tional office and the district office, and direct 
operations from the regional level. 

There are great advantages in decentraliza¬ 
tion. In fact, we could not possibly get along 
without it. On the other hand, as Mr. Bowles 
pointed [out, there are disadvantages, too. 

The field offices sometimes do things which 
we, if it had been our original judgment, would 
not do. ’ But as a matter of administration, we 
cannot review all the activities which go on in 
the field. As a matter of morale, if we have 
given them the job to do, we cannot substitute 
our judgment for theirs * * * [Italics 

added.! 

This testimony as to decentralization of all enforce¬ 
ment operations was also accompanied by testimony 
as to decentralization of the vital functions of estab¬ 
lishing maximum prices and rents. Thus, Deputy 
Administrator Brownlee testified before the same 
House Committee on April 14,1944: 

Outside of Washington, in what we call the 
field, are eight geographical regions within the 
continental United States, and within each re¬ 
gion are a number of district offices. Increas¬ 
ingly, the National Office has delegated to the 
regions and the regions in turn to the district 
offices,- substantial responsibility for the actual 
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administration of price control, for making in¬ 
dividual adjustments in prices, and for estab¬ 
lishing area prices particularly for food 
commodities and local -services. 

Effective administration of price control re¬ 
quires * * * an able and well-organized 

home office, and maximum delegation to field 
offices outside of Washington. 28 

And Deputy Administrator Carson stated to the 
same Committee on April 17: 

We have a rent department in each one of 
our regional offices which has general super¬ 
vision over the area offices. Our whole opera¬ 
tion has been very thoroughly decentralized. 
Almost all of the actual work takes place in 
• what we call our area offices. They are local 
offices, staffed by local people. The area rent 
director, with very, very few exceptions—in 
fact, I cannot recall any right now—is a local 
man and decisions with respect to the actual 
operation of rent control are made in the area 
offices. 27 

As was true of the delegations with respect to the 
subpoena power in General Order 53 and Revised Gen¬ 
eral Order 53, supra, and with respect to the suit¬ 
bringing function in Second Revised General Order 3 
(9 F. R. 11137), the delegations as to establishment of 
prices and rents, as well as to certain other functions, 
were published in the Federal Register; the orders of 

26 House Hearings, supra, pp. 51-52. 

27 Ibid., p. 84. 
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delegation began being issued as early as 1942, and 
have been issued from time to time since then. 

It is familiar law that administrative construc¬ 
tion of statutory language is entitled to great weight, 
“independently? * * * of reenactment of the stat¬ 

ute” ( White V. Winchester Country Club, 315 U. S. 
32 41, 62 S. :Ct. 425; United States v. American 
Trucking Assoc., 310 U. S. 534, 549, 60 S. Ct. 1059)"! 
but when reenactment of the statutory provisions fol-| 
lows, as happened here in June 1944 and again ip 
June 1945 legislative ratification and adoption of thq 


28 See e. g. General Order 27, January 20, 1943, 8 F. R. 1048: 
General Order 31 (formerly Administrative Order 24), August 
26, 1942, 7 F. R. 6838; Revised General Order 32 ^>rm^y 
Administrative Order 25, September 1, 1942 7 F. ^ 6984), 
amended from time to time; General Order ol, May 6, 1943, 

8 F R 6008 and amended from time to time; General Order 
54, February 23, 1944, 9 F. R. 2197; General Order 70, October 

29’ 1945, 10 F. R. 13426. n „ , 

For a collection of general orders of delegation, see O. P. Jj. 

General Desk Book, Vol. 1 at 7001 et seq. , . . j 

*>As this case pointed out (p. 549), the rule that adminis¬ 
trative interpretations of statutes “are entitled ; to great 
weight * * * is peculiarly true here where the mterpreta- 

tions involve ‘contemporaneous construction of a statute by the 
men charged with the responsibility of setting its machinery 
in motion; or making the parts work efficiently and anoothly 
while they are yet untried and new.’ Furthermore toe Com¬ 
mission’s interpretation gains much persuasiveness from the 
fact that it was‘the Commission which suggested the provisions 
enactment to Congress.” 

No one can .read the Congressional Hearings on the Pnce 
Control bill without noting the direct and active part played 
by Mr. Henderson, his General Counsel, and members of his 
staff, in shaping the provisions of the bill which finally became 
the Emergency Price Control Act of 1942. 


T 
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administrative construction may well be inferred. 30 
These principles have often been applied despite the 
absence of any indication that the administrative con¬ 
struction was ever brought to the attention of Con¬ 
gress. The principles therefore apply with greater 
force where, as here, the construction was published 
in the Federal Register in various forms and at many 
different times, and was presented to at least two 
separate Congressional committees. Still another rea¬ 
son for the a fortiori application of these principles 
here is the fact that after the agency’s construction 
had been made known, the Congressional amendments 
of 1944 included a specific amendment of Section 
202 in two particulars only; it was provided that “any 
person subpoenaed under this section shall have the 
right to make a . record of his testimony and to be rep¬ 
resented by counsel” (Section 202 (i) added by Sec¬ 
tion 105 (b) of the Stabilization Extension Act of 
1944, 58 Stat. 532), and a specific authorization for the 

30 Thus in Bowles v. Wheeler, supra , the court after quoting 
from the testimony of the Deputy Administrator for Enforce¬ 
ment above cited, observed: “With this frank and illuminating 
explanation and interpretation of departmental procedure be¬ 
fore it, Congress extended the life of the Act. When reenact¬ 
ment of the statute occurs, legislative ratification of the ad¬ 
ministrative interpretation may well be inferred. See Green 
Valley Creamery v. United States 1 Cir., 108 F. 2d 342; 
Brewster v. Gage , 280 U. S. 327, 50 S. Ct. 115, 74 L. Ed. 457; 
McCaughn v. Hershey Chocolate Co. 283 U. S. 488, 51 S. Ct. 
510, 75 L. Ed. 1183.” 

Additional ratification may be seen in the appropriation of 
funds for administration of the reenacted provisions. See 
Wells v. Nickles, 104 U. S. 444, 447, 26 L. Ed. 825; Brooks v. 
Dewar 313 U. S. 354, 51 S. Ct. 979. 



Administrator to “conduct * * * hearings” was 

added to Section 202 (a) (added by Section 105 (a) of 
Stabilization Extension Act of 1944). The Adminis¬ 
trator’s right of delegation was left undisturbed. 


E. Such cases as Cudahy Packing Co. T. Holland, 315 U. S. 357, or 
Sun Co. v. Fleming. 120 F. 2d 213 (C.C.4.1) affirmed 315 U. S. 784 are 

inapplicable to this case 


Appellant relies on Lowell Sun Co. v. Fleming, 120 
F. 2d 213 (C. C. A. 1) aff’d 315 U. S. 784. The affirm¬ 
ance by the Supreme Court in this case was by an 
equally divided court, apparently on the authority of 
Cudahy Packing Co. v. Holland, 315 U. S. 357. The rea- j 
soning in the Lowell Sun and Cudahy cases is similar, j 
We shall present below a rather detailed analysis of the j 

Cudahy case. • j 

In a 5 to 4 decision (Justices Douglas, Black, Jack- 

son, and Byrnes dissenting) which reversed the Fifth 
Circuit Court of Appeals, the Supreme Court held in 
the Cudahy ca,se that the Fair Labor Standards Act 
(Section 4 (b) and (c) of which contains language 
similar to Section 201 (a) and (b) of the Price Con¬ 
trol Act) did : not authorize the Wages and Hours 
Administrator Jo delegate the function of signing and 
issuing subpoenas. The Court thought that the lan¬ 
guage, “he or his duly authorized representative may 
exercise any or all of his powers in any place” when 
“read in their statutory setting, make it reasonably 
plain that its. only function is to provide that the 
Administrator and his representatives may exercise 
either within or without the District of Columbia such 
powers as each possesses” (p. 362). [Italics added.] 
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The Court later observed, *'‘We think that the legis¬ 
lative record establishes that Congress has withheld 
from him authority to delegate the exercise of the 
subpoena power” (p. 367). [Italics added.] 

What was this “statutory setting” and “legislative 
record” which the Court found compelling? It was 
s umm arized by the Court as follow’s (p. 366): 

All this is persuasive of a Congressional pur¬ 
pose that the subpoena power shall be delegable 
only when an authority to delegate is expressly 
granted. That purpose has been emphasized 
here not only by the authority expressly given 
to delegate the power to conduct investigations, 
and in the adoption by reference of the sub¬ 
poena provisions of the Federal Trade Com¬ 
mission Act, w’hich contain no authority to dele¬ 
gate, but by the legislative history of -the 
present Act, which shows that the authority 
to delegate the subpoena power was eliminated 
by the Conference Committee from the bills 
which each House had adopted. Such author¬ 
ity expressly granted in the bill which passed 
the Senate wns rejected by the Conference 
Committee. It also discarded the provisions of 
the House bill which committed the adminis¬ 
tration of the Act to the Secretary of Labor, 
who has a general powrer of delegation under 
Rev. Stat. sec. 161, 5 U. S. C. sec. 22, 5 U. S. 
C. A. sec. 22, and placed in his stead the Ad¬ 
ministrator who w’as given only the subpoena 
powers of the Federal Trade Commission incor¬ 
porated in the House bill. [Italics added.] 

Each of the three basic grounds for the decision, 
which have been italicized above, have no application 
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to the question of delegation under the Price Control 
Act. 

(1) Thus while it may have been “fairly inferable 
that the grant ; of authority to delegate the power of 
inspection and :the omission of authority to delegate 
the supoena. power shows a legislative intention to j 
withhold the latter” (p. 364), there is no provision 
in the Price Control Act which specifically authorizes j 
delegation as to a particular function, comparable to i 
the provision of the Pair Labor Standards Act for 
delegation of the inspection function. Every admin- j 
istrative function under the Price Control Act is 
referred to as; a function of “the Administrator. 
Purther, some’of these functions, as appellant must 
concede, are of necessity delegable. Since, as previ¬ 
ously argued, the normal presumption is that language j 
used again and, again in a statute has a constant mean- j 
ing, and that the clear meaning of such language at j 
one point is therefore a good index to the less obvious j 
meaning of the same language at another point, the j 
conclusion see]ns dear that delegation of authority! 
was authorized under the Price Control Act, and the 
first ground of the Cudahy decision is inapplicable. | 
(2) The secbnd ground clearly has no pertinence 
to this case. Section 9 of the Fair Labor Standards 
Act specifically adopted the subpoena provisions of 
the Federal Trade Commission Act, and under that 
Act the delegating of the authority to sign and issue 
subpoenas is, as the Court pointed out, “a power notj 
granted to or exercised by the Commission or its mem- 


| 



44 


bers”; the subpoena provisions “contain no authority 
to delegate” (p. 366)“ 

i (3) The third ground of the Court’s opinion is 
that the legislative history of the Fair Labor Stand¬ 
ards Act shows a rejection by the Conference Com¬ 
mittee of express provisions for delegation of the sub¬ 
poena power. Not only is there no such unfavorable 
legislative history applicable to the delegation author¬ 
ity under the Price Control Act, but on the contrary, 
the legislative history affirmatively confirms the mean¬ 
ing which, we have argued, inheres in the express 
language of the statute. Thus, the observations of 
the Senate Committee on Banking and Currency 
(which we have previously quoted in full, supra, 
pp. 12-13), in reporting out the Price Control Bill ob¬ 
served that the Administrator may perform his duties 
through employees “by delegating to them any of 
the powers given to him by the bill” and that “sec¬ 
tion 201 (b) provided that the principal office of the 
Administrator shall be in the District of Columbia but 
authorizes the Administrator, or any representative 
or other agency to whom he may delegate any or all 
of his powers, to exercise such powers in any place.” 
It was thus made clear that while language similar 
to Section 201 (b) may have had merely “geograph- 

31 Thus, Section 9 of the Federal Trade Commission Act (15 
U. S. C., sec. 49) authorizes the “Commission or its duly authorized 
agent or agents” to copy documentary evidences, and authorizes 
“members and examiners of the Commission” to administer oaths 
and receive evidence, but in the same sentence authorized only the 
“Commission” to issue subpoenas and only a “member of the Com¬ 
mission” to sign subpoenas. 


icaT’ significance in the “statutory setting’’ of the 
Fair Labor Standards Act, it had significance as a 
grant of delegative authority in the statutory setting 
of the Price Control Act 

The Ninth Circuit in Bowles v. Wheeler, supra, 
unhesitatingly rejected the narrow “geographical” 
view of Section-201 (b), and stressed the sharp differ- j 
ence in legislative history of the two Acts. “The j 
legislative history in the Cudahy Packing Co, case 
demonstrated a Congressional intent not to delegate 
the subpoena power; the legislative history in the 
present case affirmatively shows that the power to dele¬ 
gate the suit-bringing function was intended” (152 F. j 
2d at 39). 32 Moreover, the Fifth Circuit, without even 
citing the legislative history, gave Section 201 (b) the j 
nongeographical meaning ( Bowles v. Gnffin, 151 F. 2d 

at 460). ' | 

There is another aspect of the Supreme Court’s 
reference in tfie Cudahy case to the “legislative his¬ 
tory of the present Act” which is important here. It j 
regarded as sig nifi cant that the Conference Committee 

“discarded the provisions of the House bill which com- | 
- ♦ 

32 The one decision holding that issuance of an “inspection re- j 
quirement” under the Price Control Act could not be delegated \ 
(Bowles v. Abendroth , McColloch, J., 4 O. P. A. Op. and Dec. 
2062) is by the Oregon District Court, which is within the Ninth j 
Circuit. The Wheeler case was not referred to. Indeed, the Ad- J 
ministrator had no opportunity to submit a brief. The issue was 
raised by Judge McColloch himself after a Circuit Court decision 
in the same case had ordered enforcement of the inspection require¬ 
ment (see Bowles v. Abendroth, 151 F. 2d 407 (C. C. A. 9). An 
application for mandamus has been made to have Judge McCol-j 
loch follow the inandate of the previous Circuit Court decision. 


i 
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mitted the administration of the Act to the Secretary 
of Labor who has a general power of delegation 
under * * * 5 U. S. C. sec. 22 * * *” What 

the Court referred to as a “ general power of dele¬ 
gation” was, as previously shown, simply a general 

rule making power, which is not possessed by the 

Wages and Hours Administrator but is clearly 

possessed by the Price Administrator under 
Section 201 (d). 

Still other contrasts between the Fair Labor 
Standards Act and the Emergency Price Control Act 
are worth noting. The task of the Wages and Hours 
Administrator applying a relatively simple statute to 
some segments of interstate business, cannot compare 
in magnitude with the Price Administrator’s func¬ 
tions which impinge on the economic life of every 
man, woman and child in the nation. 83 Secondly, the 
subpoena requirements involved in the Cudahy case 
(15 TJ. S. C. Sec. 49) were capable of more “oppres¬ 
sive” use than those of the Price Control Act. They 
provided that the “attendance of witnesses and the 
production of documentary evidence may be required 
from any place in the United States, at any designated 
place of hearing.” But Section 202 (d) of the Price 
Control Act provides: 

(d) The production of a person’s documents 
at any place other than his place of business 
shall not be required under this section in any 
case in which, prior to the return date specified 
in the subpoena issued with respect thereto, 
such person either has furnished the Adminis- 


33 See supra , p. 25, note 5. 
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trator with a copy of such documents (certified 
by such person under oath to be a true and 
correct copy), or has entered into a stipulation 
with the Administrator as to the information 
contained in such documents. 

Thus, safeguards are erected here which were not 
present in the, case of the Fair Labor Standards Act. j 
This is in addition to the administrative safeguards 
which the Price Administrator has established. 34 

Finally, it is significant that the Cudahy case was j 
strongly relied on in the petition for certiorari in 
Bowles v. Wheeler, supra, but certiorari was denied. 
Evidently the. Supreme Court believed that the fact 
that the Circuit Court construed sec. 201 of the Price 
Control Act ‘differently from the Supreme Court’s 
construction of similar language of the Fair Labor 
Standards Act, did not create “conflict” with the Su¬ 
preme Court decision—in view of the differences in 
statutory context and legislative history of the lan¬ 
guage in question. 

■ “ 

34 Thus, Sec. 9:2201.04 (C) of the OPA Manual states the long-1 
standing policy of the agency as follows: 

“C. Responsibility of issuing officer .—Each issuing officer shall 
be answerable for the form and content of subpenas and inspection j 
requirements and will be held accountable for any abuse or ex-j 
ploitation of the issuing privilege. Every subpena or inspection 
requirement should be weighed, before issuance, for the necessity 
of such issuance* and for the reasonableness of its demands as to 
time, and, in the'case of a subpena as to distance or place of return. 
Particular care shall be given to the preparation of inspection re¬ 
quirements and subpenas duces tecum so that they will not be open 
to attack as being too vague or too broad in scope or otherwise 
unreasonable or-oppressive. All subpenas and inspection require¬ 
ments should be drafted with precision and in the light of possible 
judicial scrutiny.” 
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F. Miscellaneous other contentions of appellant are without merit 

A few other contentions of the appellant remain to 
be considered. One of them rests on an erroneous 
analysis of Section 202 (b). The Section reads: 

! (b) The Administrator is further authorized, 

by regulation, or order, to require any person 
who is engaged in the business of dealing with 
any commodity or who rents or offers for rent 
or acts as broker or agent for the rental of any 
housing accommodations, to furnish any such 
information under oath or affirmation or other¬ 
wise, to make and keep records and other docu¬ 
ments, and to make reports, and he may require 
any such person to permit the inspection and 
copying of records and other documents, the in¬ 
spection of inventories, and the inspection of 
defense-area housing accommodations. The 
Administrator may administer oaths and affir¬ 
mations and may, whenever necessary, by sub¬ 
poena require any such person to appear and 
testify or to appear and produce documents, or 
both, at any designated place. 

Appellant argues (Brief, pp. 9-10) that the first 
sentence of the section refers to making inspections, 
requiring reports, etc., by “regulation or order,” 
whereas the second sentence omits i 4 regulation or 
order” but refers to the “Administrator” acting by 
i subpoena. The alleged implication is that delegation 
i was intended to be permitted as far as the functions 
in the first sentence are concerned, but the subpoena 
function in the second sentence was not delegable. 
The analysis is fallacious. (1) In both sections, the 
functions referred to are those of “the Administra- 


c 


tor.” The reference to “regulation or order” clearly 
does not mean a regulation or order of delegation as 
appellant contends, but regulations or orders contain¬ 
ing the various -recordkeeping requirements and other 
provisions as to furnishing information (which now 
appear in the typical price regulations issued by the 
Administrator and have many times been applied and 
upheld by the courts: Cudmore v. Bowles, 79 App. 

D. C. 255, 145 F. 2d 697, cert, denied, 65 S. Ct 588; | 
Bowles v. Glick Lumber Co., 146 F. 2d 566 cert, de- i 
nied 325 U. S.* 377; Bowles v. Rothman, 145 F. 2d 
831 (C. C. A. 2d)). (2) The argument falls down 

further in that the phrase “regulation or order” does j 
not go with the . whole of the first sentence. The latter 
part of the first sentence, dealing with inspections, has j 
nothing to do with “regulation or order”; a change 
of sentence construction occurs, and reference is made 
to requiring (with no mention made of a regulation or 
order) that a person permit inspection. (3) If “regu- j 
lation or order” were given the peculiar mean i ng con¬ 
tended for, it would result in the strange construction 
that the Administrator may delegate the function of ! 
requiring persons to i i furnish * * * information 

under oath or affirmation or otherwise, to make and 
keep records and other documents, and to make re¬ 
ports,” but copld not delegate the lesser function of 
inspection. 

Appellant also argues that the case of LoweU Sun 
Co. v. Fleming, 120 F. 2d 213 had been decided by the 
time the Price Control Act was passed on January 30, | 
1942 and Congress must have known of this judicial 

i 

i 

i 

. 
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construction when it passed “the practically identical 
price control provisions’’ (Brief p. 12). The answer 
is (1) the pertinent provisions of the Price Control Act 
are not “practically identical” with those of the Fair 
Labor Standards Act. Thus, they include a general 
power of delegation in Sec. 201 (d) which is absent in 
the Fair Labor Standards Act. Thus, also, the Fair 
Labor Standards Act included a specific power of dele¬ 
gation of the inspection function only; while the price 
control act makes no specific delegation of any func¬ 
tion. All functions are referred to as those of “the 
Administrator”; and broad delegation powers are 
granted in See. 201. (2) The legislative histoiy of 

Sec. 201 (a) and (b) shows an unequivocal intention 
to permit the delegation of any of the Administrator’s 
functions, while the legislative history of the corre¬ 
sponding sections of the Fair Labor Standards Act 
shows (by the elimination of the proposed express 
power to delegate the subpoena function) an intention 
not to permit delegation. Hence even if Congress 
were aware of the judicial construction of the statu¬ 
tory language in the Lowell Sun case, that awareness 
was made immaterial by the explicit declaration in the 
Committee Report giving the language of the Price 
Control Act a different meaning. (3) In any event, 
even where the language involved is identical, and the 
two statutes deal with the same subject matter, such as 
successive revenue acts, it is held that “one decision 
construing an act does not approach the dignity of a 
1 well settled interpretation” so as to give rise to the 
inference that the construction was adopted by Con- 



gress in the later act (White v. Winchester Country 

Club, 315 U. S. 32, 40, 62 S. Ct. 425). 

Appellant also contends that the fact that the Dis- j 
triet Director’ did not bring the action to enforce his 
own subpoena,, shows that he had no authority under 
the Act to issue it (Brief p. 10). But surely the fact 
that the suit was instituted in the name of the Admin¬ 
istrator has no probative value to show that the sub-| 
poena was not properly issued by the District Director.! 
The Administrator is not limited in his enforcement 
suits, to the Sustaining of his personal actions as dis¬ 
tinguished from those of his subordinates. Nor is it 
of any significance that the District Director did not 
actually institute the suit. Only designated attorneys 
have been authorized by the Administrator to institute 
•suits in his behalf (Second Revised General Order 3, 
9 F. R. 11137) and the District Director had not been 
authorized pursuant to that Order to do so. 

j 

II. The subpoena did not violate the search and seizure provi¬ 
sions of the Fourth Amendment or the due process clause 
of the Fifth Amendment 

A. The question of probable cause 

Appellant'likens the subpoena to a search warranty 
which under the Fourth Amendment can be issued 
only on “probable cause,” and asserts no probable 

cause has been shown. 

But it has long been held that “when Congress, act¬ 
ing in the public interest, has the power to regulate 
and supervise the conduct of any particular business 
under the commerce clause, an a dminis trative agency 
may be authorized to inspect books and records and 



to require disclosure of information regardless of 
whether there is any preexisting probable cause for 
believing that there has been a violation of the law” 
{Fleming v. Montgomery Ward <& Oo^ 114 F. 2d 384, 
390 (C. C. A. 7th) cert, denied 311 U. S. 690). The 
point was specifically raised in this Court in a recent 
ease involving a subpoena issued by the Office of Price 
Administration, and the Court briefly rejected the 
probable-cause argument when it stated at the dose 
of its opinion: “We have examined, carefully, all ap¬ 
pellant’s contentions and find them to be without 
merit” {Cudmore v. Bowles > 79 App. D. C. 225, 145 
F. 2d 697,699; cert, denied 65 S. Ct. 588). 

To the numerous authorities so holding 35 there has 
recently been added an exhaustive Supreme Court 
opinion in a ease in which certain subpoenas issued by- 

38 E. g., Bartlett Frazier Co. v. Hyde , 65 F. 2d 350 (C. C. A. 7), 
cert, denied, 290 XT. S'. 654,54 S. Ct. 70. Endicott Jolmson v. Per- 
Jdns, 317 U. S. 501,63 S. Ct. 339, affirming 128 F. 2d 208 (C. C. A 
2); Consolidated Mines v. S. E. 97 F. 2d 704 (C. C. A. 9); 
Smith v. Interstate Commerce Commission , 245 U. S. 33,38 S. Ct. 
30. In the case of Bowles v. Northwest Poultry and Dairy 
Products Company (C. C. A 9, Jan. 15, 1946), 153 F. 2d 32, 
Circuit Judge Denman observed, “Because of the well-established 
presumption of regularity attending acts of administrative 
fl gipnripc; the mere fact that the Administrator issued an inspection 
requirement is sufficient to show that he deemed the information 
sought here necessary or proper to aid in the administration and 
enforcement of the Act and that he has not acted oppressively or 
undertaken to pursue investigations where no need therefor is 
apparent {Mississippi Road Supply Co. v. Walling (136 F. 2d 391 
(C. C. A. 5), cert, denied, 320 U. S. 752); Bowles v. Glide Bros. 
Lumber Co. (146 F. 2d 566, cert, denied, 325 U. S. 877); McGarry 
v. Securities dk Exchange Commission, 147 F. 2d 389,393 (tC. C. A. 
10 )).” 
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► _ 

the Wages & Hours Admmistiator were upheld, and 

in which arguments based on the Fourth Amendment, 
similar to appellants here, were rejected. The Court 
speaking through Mr. Justice Rutledge observed 
(Oklahoma Press Publishing Co. v. Watting; News 
Printing Co., Inc. v. Watting, 66 S. Ct. 494, decided Feb. 
11,1946, Nos. 61,63, October Term 1945) : 

* * * It is claimed that enforcement 
would permit the Administrator to conduct gen¬ 
eral fishing expeditions into petitioners’ books, 
records and papers, in order to secure evi¬ 
dence that they have violated the Act, without 
a prior charge or complaint and simply to se¬ 
cure information upon which to base one, all 
allegedly in violation of the Amendment’s 
search .and seizure provisions. * * * 

The. short answer to the Fourth Amende 
ment objections is that the records in these 
eases present no question of actual search and 
seizure, but raise only the question whether orders 
of court for the production of specified record^ 
have been validly made; and no sufficient show¬ 
ing appears to justify setting them aside. No 
officer or other person has sought to enter peti¬ 
tioners’ premises against their will, to search 
them, or to seize their books, records, or papers 
without their assent, otherwise than pursuant 
to orders of court authorized by law and made 
after adequate opportunity to present objec¬ 
tions, which in fact were made. * * * 

***** 

* * * The subpoena power conferred by 
. § 9 (through adoption of § 9 of the Federal 

v « i 
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Trade Commission Act) is -given in aid of this 
investigation and, in case of disobedience, the 
district courts are called upon to enforce the 
subpoena through their contempt powers, with¬ 
out express condition requiring showing of 
coverage. 

In view of these provisions, with which the 
Administrator’s action vras in exact compliance, 
this case presents an instance of “the most ex¬ 
plicit language” which leaves no room for ques¬ 
tioning Congress’ intent. The very purpose of 
the subpoena and of the order, as of the author¬ 
ized investigation, is to discover and procure 
evidence, not to prove a pending charge or 
complaint, but upon which to make one if, in 
the Administrator’s judgment, the facts thus 
discovered should justify doing so. 

***** 

The primary source of misconception con¬ 
cerning the Fourth Amendment’s function lies 
perhaps in the identification of cases involving 
so-called “figurative” or “constructive” search 
with cases of actual search and seizure. Only 
in this analogical sense can any question re¬ 
lated to search and seizure be thought to arise 
in situations which, like the present ones, in¬ 
volve only the validity of authorized judicial 
orders. 

* * • * * * 

* * * It is not necessary, as in the case 

of a warrant, that a specific charge or complaint 
of violation of law be pending or that the order 
be made pursuant to one. It is enough that 
the investigation be for a lawfully authorized 
purpose, within the power of Congress to com- 
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mand. This has been ruled most often perhaps 
in relation to grand jury investigations, but 
also frequently in respect to general or statis¬ 
tical investigations authorized by Congress. 
The requirement of “probable cause, supported 
by oath or affirmation” literally applicable in 
the case of a warrant is satisfied, in that of an 
order for production, by the court’s determina¬ 
tion that the investigation is authorized by Con¬ 
gress, is.for a purpose Congress can order, and 
the documents sought are relevant to the in¬ 
quiry. Beyond this the requirement of reason¬ 
ableness, including particularity in “describing 
the place to be searched, and the persons or 
things to be seized,” also literally applicable 
to warrants, comes down to specification of the 
documents to be prod/uced adequate, but not ex¬ 
cessive, for the purposes of the relevant 
~inquiry . * * * 

***** 

Officious examination can be expensive, so 
much so that it eats up men's substance. It 
can be time consuming, clogging the processes 
of business. It can become persecution when 
carried beyond reason. 

On the other hand, petitioners' view if ac¬ 
cepted would stop much if not all of investiga¬ 
tion in the public interest at the threshold of in¬ 
quiry and, in the case of the Administrator, is 
designed avowedly to do so. This would render 
substantially impossible his effective discharge 
of the duties of investigation and enforcement 
which Congress has placed upon him. And if 
his functions could be thus blocked, so might 
many others of equal importance. 
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The result therefore sustains the Adminis¬ 
trator’s position that his investigative func¬ 
tion, in searching out violations with a view to 
securing enforcement of the Act, is essentially 
the same as the grand jury's, or the court’s in . 
issuing other pretrial orders for the discovery 
of evidence, and is governed by the same limita¬ 
tions. These are that he shall not act arbitra¬ 
rily or in excess of his statutory authority, but 
this does not mean that his inquiry must be 
“limited * * * by forecasts of the probable 
result of the investigation. * * *” (Blair v. 

United States, 250 U. S. 273, 282; cf. Hale v. 
Henkel, 201 U. S. 43.) Nor is the judicial func¬ 
tion either abused or abased, as has been sug¬ 
gested, by leaving to it the determination of the 
important questions which the Administrator’s 
position concedes the courts may decide. 
[Italics supplied.] 

R The breadth of the subpena 

Appellants also claim that the subpena violates their 
constitutional rights by reason of its breadth. The 
subpoena, it will be recalled, asked for “all books, rec¬ 
ords, and sales slips showing sales of commodities sub¬ 
ject to price control between January 1, 1945, and the 
date of this subpoena [August 2,1945].” The Court’s 
order of November 19, 1945, ordered the appellant to 
comply on November 27,1945. 

This Court’s decision in Cudmore v. Bowles, supra, 
upholding the enforcement of a Pnce Administrator’s 
subpoena, is clear authority against the appellants’ 
contention here. This Court observed in the Cudmore 

case: 
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The judgment and order are not unreasonable, 
either, because “approximately, twenty thou¬ 
sand invoices of sales and purchases, covering j 
a period of four months” were involved or be¬ 
cause “invoices of sales and purchases of pork j 
and pork products were filed, unsegregated, | 
with sales and purchases of meats and meat j 
products other than pork, thereby making com¬ 
pliance * * * all the more difficult. “Ap¬ 
pellant jias misconceived the law of the case 
upon which he relies to support this contention, j 
Hale v. Henkel 6 does hold that a subpoena duces ! 
tecum may be unreasonable if it is too sweeping j 
in its terms. But it does not hold that an 
order duly authorized by Act of Congress, which 
calls for production, as an alternative to in-| 
spection, of records—carefully limited as to the | 
period of time covered and clearly pertinent to 
a proper inquiry, as was true in the present 
case—is, in any sense unreasonable. Subse¬ 
quent decisions of the Supreme Court have made 
this abundantly plain. 7 

* i 

“*201 U. a 43 , 77, 26 S. Ct 370, 380, 50 L. Ed. 652: Of 

■course in view of the power of Congress over interstate com-j 
merce to which '♦ve have adverted, we do not wish to be under¬ 
stood as holding .that an examination of the books of a corpora-! 
tion, if duly authorized by act of Congress, would constitute an ! 
'unreasonable search and seizure within the Fourth Amen dment.” 
[Court’s footnote.] 

“ 7 Nelson v. United States , 201 U. S. 92, 26 S. Ct. 358, 50 L. 
Ed. 673 (decided during the same term as Hale v. Henkel) ;j 
Consolidated Rendering Co. v. Vermont, 207 U. S. 541, 554, 28 
S. Ct. 173, 52 L\ Ed. 327, 12 Am. Cas. 658; Brown v. United 
States , 276 U. S. 134, 142, 143 , 48 a Ct 288, 72 L. Ed. 500; 
Wheeler v. United States , 226 U. a 478, 483, 489, 33 S. Ct 158, 
57 Ii. Ed. 309; Federal Trade Commission v. American Tobacco 
Co ., 264 U. S. 298, 306, 307, 44 S. Ct 336, 68 L. Ed. 696, 32 


j 

» 


i 

i 
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The Supreme Court cases thus referred to by this 
Court sustained subpenas calling for a much larger 
variety of documents, and covering a much longer 
period of time, than does the subpena here. Thus, 
for instance, the cases of Wheeler v. United States, 
226 U. S. 478 and Brown v. United States, 276 U. S. 
134, which were reaffirmed by the recent decisions of 
the Supreme Court in Oklahoma Press Publishing 
Co. v. Walling; News Printing Co., Inc. v. Walling, 
supra, were described in the latter opinion as follows 
(Note 40): 

* * * in Wheeler v. United States, 226 

U. S. 478 where no element of actual search 
*• and seizure was present, a subpoena was en¬ 
forced which called for copies of all letters and 
telegrams, all cash books, ledgers, journals, and 
other account books of the corporation covering 
a period of fifteen months; cf. Interstate Com¬ 
merce Commission v. Brunson, 154 U. S. 447. 
And in Brown v. United Stales, 276 U. S. 134, 

i 

the subpoena called for all letters, telegrams, or 
copies thereof, passing between a national trade 
association and its members, including their 
officers and agents, over a period of two and 
one-half years, with reference to eighteen dif¬ 
ferent items. The Court, by Mr. Justice 
Sutherland, said: “The subpoena * * * 

specifies a reasonable period of time and, with 
reasonable particularity, the subjects to which 
the documents called for relate * * *” 

A. L. R. 286. See also New field v. Ryan. 5 Cir. 91 F. 2d 700, 
Fleming v. Montgomery Ward & Co ., 7 Cir., 114 F. 2d 884; 
McMann v. Securities & Exchange Commission, 2 Cir., 87 F. 2d 
377, 379,109 A. L. R. 1445.” [Court’s footnote.] 
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The Oklahoma Press Publishing case itself sustained 
an administrative subpoena which called for produc¬ 
tion of “all of -your books, papers, and documents 
showing the hours worked by and wages paid to each 
of your employees between October 28, 1938, and the 
date hereof, including all pay-roll ledgers, time sheets, 
time cards, and time-clock records, and all your books, 
papers, and documents showing the distribution of 
papers outside the State of Oklahoma, the dissemina¬ 
tion of news outride the State of Oklahoma, the source 
and receipt of hews from outside the State of Okla¬ 
homa, and the source and receipt of advertisements of 
nationally advertised goods.” The subpoena in the 
companion case 'of News Printing Co., Inc. v. Walling, 
supra, was described by the trial court (49 F. Supp. 
659) as requiring respondent “to produce all books 
and records concerning hours and wages of its em¬ 
ployees from January 1, 1941, to the date of the sub¬ 
poena, May 15, 1942, and also all records pertaining 
to sale, shipment, delivery, or transportation by re¬ 
spondent of newspapers, books, periodicals, or goods j 
of any character between the same dates.” See also 
Henderson v. Frank and Fnichs, C. C. H. War Law 
Service, Par. 50, 912 (W. D. Pa.) app. dism. 131 F. 2d 

434 (C. C. A. 3). M • j 

36 Here the Price Administrator’s subpoena called for all of the 
records, including but not limited to, ledger and ledger sheets, 
invoices inventory records, sales records, purchase records, state¬ 
ments, and affidavits, reflecting the sales of relaying rails from 
January 1, 1942, to August 10, 1942, a period of eight months 
The records called for included the entire business records and 
documents of the respondent. The District Court sustained this , 
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These authorities demonstrate, to use the Supreme 
Court’s language in the Oklahoma Press Publishing 
ease, that so long as “the investigation is authorized 
by Congress, is for a purpose Congress can order, 
* * * the documents sought are relevant to the 
inquiry 37 * * *, and the specification of the docu¬ 

ments to be produced adequate, but not excessive, for 
the purposes of the relevant inquiry,” then the sub¬ 
poena should be sustained. Here, as the application 
for enforcement of the subpoena stated- (Joint App. 
3), “applicant as Administrator for the Office of Price 
Administration, deemed that an investigation to de¬ 
termine whether James G. Raley and Thomas E. 

subpoena, and an appeal from the decision was dismissed by the 
Circuit Court of Appeals for the Third Circuit in a memoran¬ 
dum opinion, 131 F. 2d 434 on the ground of mootness. 

37 The defect in the subpoenas in the cases of Hide v. Henkel , 
201 U. S. 43 and Federal Trade Commission v. American Tobacco 
Co ., 264 U. S. 298, relied on by appellants here, is that there was 
■nothing to show that the documents called for were relevant to 
a lawful inquiry. As the Supreme Court pointed out in the Okla¬ 
homa Press Publishing case (Note 40), the distinguishing lan¬ 
guage in the American Tobacco case is (at p. 306) : “It is contrary 
to the first principles of justice to allow a search through all the 
respondent’s records, relevant or irrelevant, in the hope that some¬ 
thing will turn up.” (Italics added by Supreme Court in 
Oklahoma Press Publishing opinion) (Note 40). As for Boyd v. 
United States , 116 U. S. 616, relied on by appellants, the Supreme 
Court in the Oklahoma Press Publishing opinion emphasized 
(Note 36) that “the ruling was limited, in view of the facts, to 
criminal proceedings and proceedings for forfeiture of property. 
Only a single document was called for. The vitiating element 
lay in the incriminating character of the unusual provision for 
enforcement. The statute provided that failure to produce might 
be taken as a confession of whatever might be alleged in the motion 
for production.” 


Haley, trading' as Raley’s Food Store, their agents 
and employees had or had not complied with the pro- | 
visions of the Act and regulations issued thereunder 
was proper to assist him in the administration and j 
enforcement of the Act and regulations and orders 
thereunder.” Such an inquiry was clearly lawful 
under Section 202 of the Aet, and the specification 
of documents pertaining only to sales of commodities 
which were subject to price control and for a selected 
period of time,! showed relevancy to the lawful inquiry. 

Appellants’ refusal to obey the subpoena on the 
ground that the requested production of the books 
and records away from his place of business would 
seriously impair his operations is particularly un¬ 
justified in view of the provisions of Section 202 (d), 
previously referred to, which permitted appellants 
either to submit certified eopies of the documents or 
to enter into • a stipulation as to their contents. If 
appellants had been willing to enter into such a stipu¬ 
lation and requested more time, the Administrator 
would certainly have permitted more time. As this 
Court stated in Cudmore v. Bowles, supra (145 F. 2d 
at 698-99), “ Neither is there any suggestion that a 
request for additional time would not have received 
sympathetic consideration.” The record dearly shows 
the cooperative attitude of the Administrator. As 
stated by counsel for the Administrator to the Court 
(Joint App. il3): “If it would help counsel or hdp 
the respondents, we would be glad to go in and pick up 
invoices for 'just a week at a time, photostat them, 
and bring thgm back the next day. We will do any- 
. 

' v i 


i 


62 


thing to help, but we do insist on our rights to the 
records.” 

In short, as this Court concluded in the Cudmore 
case (145 Fed. 2d at 698): “The information sought 
by the Administrator’s subpoena was clearly pertinent 
in the enforcement of the Act and the applicable regu¬ 
lation. It should have been obeyed without recourse 
to the court.” 

CONCLUSION 

In view of the foregoing it is submitted that the 
judgment below should be affirmed. 

Respectfully submitted. 

George Moncharsh, 

Deputy Administrator for Enforcement, 

Milton Klein, 

Director, Litigation Division, ■ 

Samuel Mermin, 

Chief, Special Litigation Branch, 

1 Office of Price Administration, Washington, D. <7, 

Kenneth Y. Fisher, 

Regional Litigation Attorney, 

Office of Price Administration, 

New York, New York. 

J. G ratia me Walker, 

District Enforcement Attorney, 

Washington, D. C. 
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